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426 MICHIGAN LAW REVIEW 

Landlord and Tenant — Trade Fixtures — Right of Lessee to Remove 
Building Erected by Him on Leased Land. — A tenant erected a building on 
the leased land. Held, the rule with relation to the right of a tenant to 
remove trade-fixtures at the expiration of his term has no application to such 
a building. When so erected, the building becomes a part of the freehold 
and the property of the landlord, in the absence of an agreement that it shall 
remain the property of the tenant. West Shore R. Co. et al. v. Wenner 
(1007), — N. J. L. — , 68 Atl. Rep. 225. 

• Contrary to the statement in the principal case, fixtures installed by a 
tenant for use in his trade are presumed to be intended to be removed at the 
expiration of the term, unless otherwise agreed. Cullers v. lames, 66 Tex. 
494. The case of Whitehead v. Bennett, 27 L. J., Ch., 474, distinguishes 
between ordinary trade fixtures and buildings, and states the rule with respect 
to buildings to be that to be removable as trade-fixtures they must either be 
capable of being removed bodily, or of being taken to pieces and put up again 
so as to be identically what they were before removal. This distinction is 
recognized by some American decisions, in which it is announced as a general 
rule that a building cannot be removed as a trade-fixture. Kutter v. Smith, 
2 Wall. 491 ; Cannon v. Hare, 1 Tenn. Ch. 22 ; West Coast Lumber Co. v. 
Apfield, 86 Cal. 335; Dougherty v. Spencer, 23 111. App. 357; Talbot v. 
Whipple, 96 Mass. 177; Schlemmer v. North, 32 Mo. 206. The weight of 
modern American authority, however, is in accord with the rule of Van Ness 
v. Pacard, 2 Pet. 137, that the question of removability of a building depends 
solely upon whether or not it is designed for trade purposes. To the effect 
that substantial buildings are removable as trade-fixtures, see Brown v. Reno, 
etc., Co., 55 Fed. 229; Lewis v. 0. N. & P. Co., 125 N. Y. 341; Smith v. 
Whitney, 147 Mass. 479; Baker v. McClurg, 198 111. 28; Dostal v. McCaddon 
et al., 35 Iowa 318; Carr v. Georgia R. R., 74 Ga. 73. 

Master and Servant — Contract of Employment — Intention op Parties 
— Question for Court. — A contract of employment terminated December 15. 
Eight days thereafter the employee demanded a contract for another year, 
and stated that unless he obtained one he would seek work at once. The 
employer responded : "Go ahead, you are all right." Held, that the conversa- 
tion as a matter of law created a contract for a year, and the court erred in 
making the formation of the contract depend on the finding that both parties 
intended to make one. Embry v. Hargadine, McKittrick Dry Goods Co. 
(1907), — Mo. App. — , 105 S. W. Rep. 777. 

The appellant was an employee of respondent company under a written 
contract at a salary of $2,000 per annum. On December 23, eight days after 
the expiration of said contract, he called on McKittrick, the president of the 
company, and said that he had been put off twice before and wanted an 
understanding or contract at once so that he could go ahead without worry, 
and appellant further testified that McKittrick asked him how he was getting 
along in his department, and then said: "Go ahead, you're all right; get 
your men out and don't let that worry you." Appellant took McKittrick at 
his word and worked until February 15, when he was notified that his services 
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would be discontinued on March 1. McKittrick denied this conversation, and 
said that when accosted by the appellant on December 23 he (McKittrick) 
was working on his books in order to get out a report for a stockholders' 
meeting, and said to appellant : "Mr. Embry, I am just getting ready for the 
stockholders' meeting tomorrow. I have not time to take it up now. I have 
told you before I would not take it up until I had these matters out of the 
way. You will have to see me at a later time. Go back upstairs and get your 
men out on the road." The lower court, in its instructions embodying in 
substance appellant's version of the conversation, declared that it made a 
contract "if you (the jury) find both parties thereby intended and did contract 
with each other for plaintiff's employment for one year from and including 
December 23, 1903, at a salary of $2,000 per annum." This instruction Judge 
Goode declares to be error in that it held that the contract depended on the 
intention of both Embry and McKittrick. The court held that, while the 
general rule was that to constitute a contract there must in general be a 
meeting of the minds of the parties, and both must agree to the same thing 
in the same sense, nevertheless in so far as their intention is an element it is 
only such intention as the words or the acts of the parties predicate, and not 
one secretly cherished which is inconsistent therewith. Walds- Pollock, 
Contracts, 3rd ed. 309; Brewington v. Mesker, 51 Mo. App. 348; Machine 
Co. v. Criswell, 58 Mo. App. 471 ; Harris v. Amoskeag Lumber Co., 07 Ga. 
465; Hand v. Gas Engine Co., 167 N. Y. 142; Dillon v. Anderson, 43 N. Y. 
231. And the court further said that though McKittrick may not have 
intended to employ Embry by what transpired between them according to the 
latter's testimony, yet if what McKittrick said would have been taken by a 
reasonable man to be an employment, and Embry so understood it, it consti- 
tuted a valid contract for the ensuing year. That McKittrick's secret 
intention was immaterial, the only intention of any value being that which 
was expressed by his conduct, acts and declarations. The court next took up 
the question as to whether McKittrick's language : "Go ahead, you are all 
right. Get your men out and do not let that worry you," was of such a char- 
acter that Embry as a reasonable man might consider he was re-employed for 
the ensuing year on the previous terms. The general rule is that it is for 
the court to construe the effect of writings relied on to make a contract, and 
also the effect of unambiguous oral words. Page on Contracts, §1129. And 
the court in this case judged the words sufficient to give Embry the right to 
consider himself employed for another year, and that such could be the only 
natural construction. It would hardly seem, however, that such a conclusion 
could be reached by the court without doubt. Page, Contracts, § 44, says : 
"The intention to accept must be expressed in positive terms." Also, in § 42, 
the same author says : "An intention to accept the terms of the offer as valid 
is ordinarily an essential element for a valid acceptance. Hence failure or 
omission to reject an offer is not the equivalent of an acceptance." These 
principles should indeed be closely guarded, and departures from them 
restricted as much as possible, as a safeguard to an employer who under 
stress of business gives an evasive answer, without the slightest intention of 
entering into an agreement, and is thereby bound to a year's contract. 



